
In 1972, the U.S. Supreme Court found that the appli-
cation of the death penalty in many states had been 

cruel, arbitrary, and unconstitutional. A moratorium, or 
indefinite delay, was placed on all executions. Four years 
later, the Court lifted the moratorium. By then, the states 
had passed sentencing guidelines that addressed the 
Court’s concern that the death penalty was being applied 
in an arbitrary fashion. Today, the statutes of 33 states 
allow prosecutors to request the death penalty. (The fed-
eral death penalty, of course, can apply anywhere in the 
country.) More than 1,300 prisoners have been executed 
since capital punishment was reinstated, and another 
3,152 people were on death row in October 2012, 
according to the Death Penalty Information Center.

The fact that most states sanction capital punish-
ment does not mean that they use it in similar ways. 
Some counties and states are much more enthusias-
tic in its use than are others. For example, suburban 
counties tend to apply the death penalty with more zeal 
than do urban counties. In 2009, San Mateo County, a 
suburb of San Francisco, had 17 people on California’s 
death row; by contrast, San Francisco itself, a larger city 

with twice as many murders, had sentenced only four 
people to death.

During the 1990s, the scientific breakthrough of 
DNA testing shook up the capital punishment sys-
tems. In state after state, lawyers and public interest 
groups convinced courts and prosecutors to reexam-
ine forensic evidence. They found that many people 
had been convicted of crimes they had not commit-
ted. By December 2012, postconviction DNA test-
ing had cleared 301 Americans, according to the 
Innocence Project at the Cardozo School of Law at 
Yeshiva University. Eighteen of these people had been 
sentenced to death; 70 percent of the total were per-
sons of color. The impact of this new research has 
been felt. In January 2000, Illinois governor George 
Ryan, a Republican and avowed supporter of capital 
punishment, became the first governor in the nation to 
halt executions in his state.

Other states began examining the most widely 
used method of execution—lethal injection—after 
the U.S. Supreme Court ruled in June 2006 that 
lower courts must consider the possibility that the 
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But instead of OK’ing the request, Whitmire 
and Madden did something unexpected. They 
teamed up to convince the legislature, governor, 
and lieutenant governor to spend $241 million on 
treatment, mental health, and rehabilitation 
instead. These programs are designed to help ex-
felons stay out of prison following release by pro-
viding them with help such as drug treatment and 
job training. Some 95 percent of prisoners, after 
all, will return to their home communities at 
some point after their incarceration ends.

By all accounts, this approach has been work-
ing. In the 3 years that followed the adoption of 
the legislature’s reform package, Texas’s prison 
population declined by some 15,000 prisoners. (It 

had been expected to rise.) Probation recidivism 
fell by nearly a quarter, probation violations 
plummeted, and overall crime rates declined. 
Instead of adding thousands of prison beds, the 
state was able to close three adult and six juvenile 
prisons. “This is not a Republican or Democratic 
issue,” said Madden. “It’s about what’s smart for 
Texas.”36

Whitmire and Madden’s pioneering work in 
Texas did something remarkable: It made correc-
tions reform a bipartisan issue. Since 2007,  
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